IN THE DISTRICT COURT OF APPEAL
FOR THE SECOND DISTRICT
STATE OF FLORIDA
CLAY G. COLSON,

Case No.: 2D22-1756
L.T. No.: 21-005793-01

Petitioner,
v.

JUDGE PATRICIA ANN MUSCARELLA
and THE CITY OF TARPON SPRINGS,
FLORIDA,
Respondents./
PETITIONER’S MOTION FOR REHEARING AND
MOTION FOR REHEARING EN BANC

The Petitioner moves for rehearing pursuant to Fla. R. App. P.
9.330 and moves for rehearing en banc pursuant to Fla. R. App. P.
9.331.

On June 21, 2022, this Court entered an Order which denied

the Petition to require JUDGE PATRICIA ANN MUSCARELLA and
any other judge presiding over the proceedings in the lower court to

allow me to make audio and/or video recordings of all proceedings
without prejudice to seek permission to record future proceedings
in accordance with the Sixth Judicial Circuit’s Administrative Order
No. 2008-076 PA/PLCIR.

However, in entering its Order of June 21, 2022, this Court

overlooked the fact that Florida Rule of Appellate Procedure

9.100(k) provides for 30 days to reply to the Response served by
City of Tarpon Springs, Florida (hereinafter referred to as the “City”)

on June 13, 2022, and as a result of this oversight, I will show that

it appears that this Court may have relied on a misrepresentation
made by counsel for the City concerning the application of Sixth
Judicial Circuit’s Administrative Order No. 2008-076 PA/PI-CIR.

In addition, I will show that this Court overlooked the fact that
it appears that JUDGE MUSCARELLA has no intention of allowing

me, or any other lowly citizen, to record proceedings and the fact

that JUDGE MUSCARELLA ignored the procedure and precedent
for prohibiting recording of proceedings.
Furthermore, I will show that it appears that this Court
overlooked the fact that the Sixth Judicial Circuit’s Administrative

Order No. 2008-076 PA/PI-CIR violates the First Amendment right
that all citizens have to gather news, violates Florida Rule of

General Practice and Judicial Administration 2.450, and is an

invalid administrative order.
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Finally, 1 will show that Florida Rule of General Practice and

Judicial Administration 2.451 does not empower the Courts to
prevent lowly citizens from exercising their First Amendment right

to gather news.

I. Counsel for the City of Tarpon Springs, Florida
misrepresented Sixth Judicial Circuit’s Administrative Order
No. 2008-076 PA/PI-CIR and such Admin. Order appears to be
designed to deny citizens their right to record proceedings and
appeal such denials.
In its Response, counsel for the City claims that Admin. Order

2008-076 PA/PI-CIR provides that “If one is not a professional

journalist, then one may present a request seeking prior approval to
operate a device capable of taking pictures or capturing sound to

the presiding judge or the court's public information officer....”

Emphasis added.
However, paragraph 3.a. of Admin. Order 2008-076 PA/PI-CIR

actually states, “A person not meeting the definition of “professional
journalist” shall present his or her request to the Public Information
Officer (PIO) of the Sixth Judicial Circuit.... The PIO will then inform
the r equester whether or not the presiding judge has approved the

request.” Note that contrary to the misrepresentation made by
counsel for the City, the Admin. Order does not state that someone
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who does not meet the Admin. Order’s definition of a professional

journalist can present a request to record to the presiding judge,
but instead, requires lowly citizens to present their requests to the

PIO. Most importantly, note that the Admin. Order does not state
that the PIO will obtain an order from the presiding judge approving

or denying the request to record. See a copy of the Sixth Judicial
Circuit’s Administrative Order No. 2008-076 PA/PI-CIR in the
Respondent’s Appendix.
As a result, if I had known about such Admin. Order and had

attempted to follow its procedure for requesting to record the
proceedings before JUDGE MUSCARELLA, I would not have had an
order to appeal or a transcript of a proceeding showing that my

request had been denied if JUDGE MUSCARELLA had denied my
right to record court proceedings and I had simply been informed of
such denial by the PIO as the Admin. Order provides.
As the first point raised for denial of my Petition in the
Response filed by counsel for the City was that I did not include any

record showing that my request to record the hearing was denied by

JUDGE MUSCARELLA and as this Court issued an Order on June

2, 2022 requiring either a written order or a transcript showing that
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my request to record the proceedings was denied, if I had followed

the procedure in the Admin. Order and my request was denied, I

would not have had an order or transcript to produce. As a result,
it appears that this Court would have denied my Petition because I

could not have provided an order or a transcript.
The affidavit that I filed in my Appendix to my Petition showed

that Judge Muscarella denied my request to record the proceedings,
and that showing was not sufficient for this Court. So, how could a

letter, or an affidavit of a phone call, from the PIO denying my
request to film be sufficient to support my petition?

As the Sixth Judicial Circuit’s Administrative Order No. 2008
076 PA/PI-CIR appears to be designed to allow judges to deny
requests to record proceedings and avoid any record of such denial

that would support an appeal, this Court should have recognized

this design flaw and should not have simply denied my Petition and
directed me to comply with such Admin. Order if I want to try to

record future proceedings.

Finally, there is no doubt that my request to record the
proceeding would have been denied if I had complied with the

Admin. Order because when I notified JUDGE MUSCARELLA that I
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was recording the proceeding, JUDGE MUSCARELLA stated, “It’s
against all the rules to record anything, Mr. Colson.” See the
transcript of JUDGE PATRICIA ANN MUSCARELLA’s oral

pronouncement prohibiting the Petitioner from recording the
hearing held in the lower court on May 2, 2022 in the Supplement

to my Appendix.
Therefore, it is clear that JUDGE MUSCARELLA has no

intention of allowing me to record any proceedings in violation of my
First Amendment right to gather news, and my Petition for an order
compelling JUDGE PATRICIA ANN MUSCARELLA and any other

judge presiding over the proceedings in the lower court to allow me

io make audio and/or video recordings of all proceedings should be
granted.
II. The Sixth Judicial Circuit’s Administrative Order No. 2008
076 PA/PI-CIR violates the First Amendment right that all
citizens have to gather news.

My Petition showed that “Freedom of the press is not, and has
never been a private property right granted to those who own the

news media. It is a cherished and almost sacred right of each

citizen....” State ex rel. Miami Herald Publishing Co. v. McIntosh,
340.So.2d 904, 910 (Fla. 1977).
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“News delayed is news denied. To be useful to the public,

news events must be reported when they occur. Whatever happens

in any courtroom directly or indirectly affects all the public. To
prevent star-chamber injustice the public should generally have

unrestricted access to all proceedings.” Id.

“(T]he public and press have a right to know what goes on in a

courtroom whether the proceeding be criminal or civil.” Id. At 908.
“A trial is a public event, and there is no special perquisite of

the judiciary which enables it to suppress, edit or censor events
which transpire in proceedings before it....” Id. at 908-909.
Furthermore, "without some protection for seeking out the

news, freedom of the press could be eviscerated." Branzburg v.
Hayes, 408 U.S. 665, 681, 92 S.Ct. 2646, 33 L.Ed.2d 626 (1972).
Finally, a court’s discretion is limited in deciding whether to

prohibit news gathering. Chavez v. State, 832 So.2d 730, 759 (Fla.

2002).
However, counsel for the City did not cite any case holding

that the right to gather news is not a right that all citizens can
exercise or that a person loses such right by filing a lawsuit.
Instead, counsel for the City simply cited the Sixth Judicial Circuit’s
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Administrative Order No. 2008-076 PA/PI-CIR which states that
there is a difference in how professional journalists and other

citizens can be treated when a request is made to gather news by
recording court proceedings. Counsel for the City also claimed that

lowly citizens can be prohibited from recording court proceedings by
Florida Rule of General Practice and Judicial Administration 2.451.
Of course, lowly rules are not supposed to abridge

fundamental rights, and Florida Rule of General Practice and
Judicial Administration 2.120(c) specifically provides that

Administrative Orders cannot be inconsistent with the Constitution
or Supreme Court opinions, and therefore, as the Sixth Judicial

Circuit’s Administrative Order No. 2008-076 PA/PI-CIR contradicts
both the Fist Amendment and Supreme Court decisions concerning
news gathering, it is invalid.
In addition, the Committee Note to Florida Rule of General

Practice and Judicial Administration 2.451 provides that use of

devices capable of recording by persons other than jurors parallels
Florida Rule of General Practice and Judicial Administration 2.450

which provides that recording shall be allowed provided that it does

not disrupt proceedings or is likely to undermine the fair

8

administration of justice. In fact, the Court Commentary to Rule
2.450 provides that the Rule constitutes a general authorization for

recording proceedings for all purposes.

Therefore, my Petition for an order compelling JUDGE PATRICIA

AN N MUSCARELLA and any other judge presiding over the

proceedings in the lower court to allow me to make audio and/or
video recordings of all proceedings should be granted.

III. The procedure and precedent for prohibiting recording of
proceedings was ignored by JUDGE MUSCARELLA and is
violated by the Sixth Judicial Circuit’s Administrative Order
No. 2008-076 PA/PI-CIR.

When determining whether news gathering will be restricted,

the court must provide notice and an opportunity for the media to
be heard. Chavez v. State, 832 So.2d 730, 758 (Fla. 2002) citing

WFTV, Inc, v. State, 704 So.2d 188, 190 (Fla. 4th DCA 1997).

Moreover, a court’s discretion is limited in deciding whether to
prohibit news gathering. Chavez v. State, 832 So.2d 730, 759 (Fla.

2002).
Prior to closing proceedings for the purpose of news gathering,

the court must notify the local news media that a motion for closure

has been filed, the time at which it will be heard, and that the
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media have the right to be heard at the hearing on closure. Miami
Herald Publishing Co. v. Lewis, 426 So.2d 1, 7 (Fla. 1982).
“In determining this question, an evidentiary hearing should

be held and findings of fact should be recorded by the judge in his

order granting or refusing closure.” Id. at 7-8.
When JUDGE MUSCARELLA prohibited me from recording the
proceeding below, she did not continue the hearing to notify any

news organizations that news gathering might be restricted, and
she did not seek argument or evidence that by recording the

hearing, the proceedings might be disrupted or the fair
administration of justice might be undermined. See the transcript
of JUDGE MUSCARELLA’s oral pronouncement prohibiting the
Petitioner from recording the hearing held in the lower court on May

2, 2022 in the Supplement to my Appendix.
Furthermore, the Sixth Judicial Circuit’s Administrative Order

No. 2008-076 PA/PI-CIR ignores the Florida Supreme Court’s
precedent requiring notice to the local news media, a hearing and

an evidentiary basis before prohibiting news gathering in court

proceedings which is another reason why such Admin. Order is
invalid.
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Therefore, my Petition for an order compelling JUDGE
PATRICIA ANN MUSCARELLA and any other judge presiding over

the proceedings in the lower court to allow me to make audio
and/or video recordings of all proceedings should be granted, or at
the least, this Court should order JUDGE MUSCARELLA to notify

the local news media that she has set a hearing in the proceedings
in the lower court to consider restricting news gathering in such

proceedings and require JUDGE MUSCARELLA to have some

evidentiary basis that is approved by precedent before denying any
future request to record proceedings.

Respectfully submitted

CLAY K COLSON

CERTIFICATE OF SERVICE
I hereby certify that a copy of this petition has been served by

U.S. Mail to Jay Daigneault, Esq. of Trask Daigneault, LLP counsel

for the City of Tarpon Springs, Florida at 1001 S. Fort Harrison
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Ave., Suite 201 in Clearwater, FL 33756 and to Judge Patricia Ann

Muscarella at 315 Court St., Room 423 in Clearwater, FL 33756 on

this

5 ^day of July 2022.

CLAY GHOLSON
4318 Joy Drive
Land O’Lakes, FL 34638
813-601-3391

CERTIFICATE OF COMPLIANCE

I hereby certify that this petition complies with the applicable
font and word limit requirements of the Florida Rules of Appellate
procedure,

CLAY GZCOLSON
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Page 1
IN THE CIRCUIT COURT OF THE SIXTH JUDICIAL CIRCUIT

IN AND FOR PINELLAS COUNTY,

STATE OF FLORIDA

CIVIL DIVISION

CLAY G.

COLSON,

Plaintiff,
Case No. 21-005793-CI

vs .

THE CITY OF TARPON SPRINGS,

FLORIDA,

Defendant.
/
EXCERPT OF
PROCEEDINGS HELD TELEPHONICALLY

DEFENDANT'S MOTION TO DISMISS FOR

PROCEEDINGS :

FAILURE TO JOIN INDISPENSABLE PARTIES

BEFORE:

The Honorable Patricia Muscarella

Circuit Court Judge
May 2,

DATE :

2022

11:09 a.m. - 11:24 a.m.

REPORTED BY :

Annemarie Christodoulou

PLACE:

Pinellas County Courthouse

315 Court Street,

Clearwater,

4th Floor

33756

Florida

MAXA ENTERPRISES,

INC.

1275 Cleveland Street

Clearwater,

(727)

441-2404

Florida 33755
Fax:

Maxa Enterprises,

(727)

Inc.

448-0028
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APPEARANCES:

2

JAY DAIGNEAULT, ESQUIRE
Trask Daigneault, LLP

3

1001 S. Fort Harrison Avenue, Suite 201
Clearwater,

4

Florida 33756

Email:

jay@cityattorneys.legal

Phone:

727-733-0494

5

Counsel for Defendant

6

SHANE T. COSTELLO, ESQUIRE
Hill Ward Henderson

7

101 E Kennedy Blvd.,
Tampa,

8

9

Florida

Suite 3700

33602-5195

Email:

shane.costello@hwhlaw.com

Phone:

813-221-3900

Counsel for the Intervener

10

11

12

ALSO PRESENT:

13

Clay Colson, pro se

14
15
16
17

18
19

20
21
22

23
24

Maxa Enterprises,

Inc.
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BEGINNING OF EXCERPT

*
3

THE COURT:

*

*

This is Clay Colson vs. City of Tarpon

4

Springs.

5

failure to join indispensable parties.

6

behalf of the plaintiff?

This is defendant's motion to dismiss for

7

MR.

8

THE COURT:

9

12
13

14
15

16

17

18
19
20

L. -L

Yes,

Your Honor.

Mr. Colson is that you or are you

MR.
se,

COLSON:

it's me.

No,

THE COURT:

Okay.

Great.

Thank you.

And for the

defense?
Good morning,

ATTORNEY DAIGNEAULT:

Your Honor.

Jay Daigneault on behalf of the City of Tarpon Springs.
THE COURT:

Okay.

Thank you.

So it's your

motion —

THE COURT REPORTER:

And I'm sorry,

Your Honor,

court reporter is on the line also.

THE COURT:

Oh,

sorry.

Who else is on the line?

Is there a court reporter?

23

25

I represent myself pro

Your Honor.

THE COURT REPORTER:

24

I'm here.

represented?

1.0

11.

COLSON:

Who is here on

Yes,

Your Honor.

(An unknown speaker speaks.)

THE COURT:

I think we have two court reporter's

is that right?

Maxa Enterprises,

Inc.

a

Page 4
Yes.

1

UNKNOWN SPEAKER:

2

THE COURT REPORTER:

3

of Tarpon Springs,

4

office.

5

6
7

I am here for Colson vs. City

and I was hired by Mr.

This is Annemarie with Maxa Enterprises.

THE COURT:

Colson, did you hire a court

Mr.

reporter?

COSTELLO:

MR.

Your Honor,

there is an additional

Your Honor, my name is Shane Costello.
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appearance.

9

represent the intervener.

intervene that is set for hearing,

11

I guess,

12

MR.

COLSON:

Honor.

14

reporter.
THE COURT:

I don't have a court

It's against all the rules to record

anything, Mr. Colson.
MR.

18

THE COURT:

COLSON:

19

you have now.

20

MR.

21

THE COURT:

23

The response to your question, Your

I 'm just recording this.

17

22

and my office also,

secured a court reporter.

13

16

I

We filed a notice to

10

15

Daigneault's

COLSON:

Oh,
Yes.

it is?

You have to stop and erase what

I will stop it now.

And erase whatever you have.
★

★

★

END OF EXCERPT
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Maxa Enterprises,

Inc.

Page 5
1

CERTIFICATE OF REPORTER

2
oJ

STATE OF FLORIDA

)

4

COUNTY OF PINELLAS

)

5

I, Annemarie Christodoulou,

6

Court Reporter,

7

certify that I was authorized to and did stenographically

8

report the foregoing proceedings in CLAY G. COLSON vs. THE

9

CITY OF TARPON SPRINGS,

Case Number 21-005793-CI,

held on

10

May 2,

11

that the transcript, pages numbered 1 through 5,

12

is a true and excerpt record of my stenographic notes.

2022 before the Honorable Patricia Muscarella; and
inclusive,

13

14

I further certify that I am not a relative,

15

employee, attorney,

16

I a relative or employee of any of the parties'

17

counsel connected with the action, nor am I financially

18

interested in the action.

or counsel of any of the parties,

19

20
21

22

ANNEMARIE CHRISTODOULOU
23

Court Reporter

24

Maxa Enterprises,

Inc.

attorney

Clay G. Colson
4318 Joy Drive
Land O’Lakes, FL 34637

May 31,2022

Second District Court of Appeal
811 East Main Street
Lakeland, FL 33801

VIA USPS Overnight Express Mail

Dear Clerk;
Enclosed you will find my Petition to Review Order Excluding Press Coverage and my
Appendix for filing with this court. Also, enclosed is my approved application of indigent status.
Thanks,

Clay G. Colson

Enclosures

Cp

_

IN THE CIRCUIT/COUNTY COURjT OR THE
JUDICIAL CIRCUIT
IN AND FOR / //VFZAj^JNTY, FLORIDA
.
CASE NO^/ 6?

„

/‘tO'~C‘/

plStififf/Petitioner or In the Interest of

6/7

r^.

DefendanV/Respondent

APPLICATION FOR DETERMINATION OF CIVIL INDIGENT STATUS
Notice to Applicant If you qualify for civil indigence, the filing and summons fees are waived; other costs and fees are not waived.
I. I have (Q dependents, (todude only those persons you list on your U.S. Income tax return.)
nt'
Are you Married? .Yes .£noj Doe^gur^Spouse Work?...Yes...No Annual Spouse Income? $
AyZr
2 I have a net income of $

_______ paid () weekly () every two weeks () semi-monthlyty'monthly () yearly () other_____________ .

(Net income is your total income including salary, wages, bonuses, commissions, allowances, overtime, tips and similar payments,
minus deductions required by law and other court-ordered payments such as child support.)
3.1 have other income paid () weekly () every two weeks () semi-monthly () monthly () yearly () other
(Cirde "Yes” and fill in the amount if you have this kind of income, otherwise circle “No")
YesS
Veterans' benefits.............................
YesS£ No
Second Job............................
Yes $
Workers compensation.....................
Social Security benefits
YesS
Income from absent family members
No
For you................................
Stocks/bonds.....................................
Yes$
N
Yes $
For child(ren)......................
YesS
Rental income...................................
Yes $
Unemployment compensation
Dividends or interest.........................
YesS
Yes$
Union payments....................
Yes $
Other kinds of income not on the list
Yes$
Retirement/pensions.............
Yes$
Trusts.....................................
Gifts...................................................
Yes $

I understand that I will be required to make payments for costs to the clerk in accordance with §57.082(5), Florida Statutes, as
provided by law, although 1 may agree to pay more if I choose to do so.
I have other assets: (Circle yes"ai tilt in the valug.of the property, otherwise circle ’No’)
Cash............................................... (
No Savings account........................................
No Stocks/bonds............................................
Bank account(s)............................. (
Homestead Real Property*.......................
Certificates of deposit or
Motor Vehicle*...........................................
Money market accounts................. Yes $
Non-homestead real property/real estate*
Boats* .......................................... Yes $
Other assets*
Check one: 1 () DO (/ DO NOT expect to receive more assets in the near future. The asset is
5.1 have^total liabilities and debts of
CoQ^hs^otows: Motor Vehicle $ *0

4

$

$__ /A , Non-homestead Real Property $ A/. Child Support paid direct
Medical Bills $ Vj
q^YCost of medicines (monthly) $ f
, Other $_/

Kno

6 I have a private lawyer in this case................ Yes

A person who knowingly provides false information to the clerk or the court in seeking a determination of indigent status under s. 57.082, F.S.
eanor of tfie first degree, punishable as provided in s.775^0S2/F.S. or s. 7 .083, F.S. I attest that the information I have
commits a misd
icati
d accurate to the best of my knowledj
provided on
Signed on

0

02^
Year of Birth
Email address:

Last 4 digits of Driver License or ID Number

f^Q

___ ,_______ _ _

Signature ^Applicant fop)ndigent Status
Print Full Legal Nacne. G. Ary-7

\ (f, O/-

Phone Number//

Address: Street, City, State, Zip Code

This form was completed with the assistance of: ____________________________________________________
Clerk/Deputy Clerk/Other authorized person.
CLERK'S DETERMINATION

Based on the information in this Application, I have determined the applicant to be

Dated on

ndigent (J^^t^ndigent, accordingto s. 57.082, F.S.

,20

e Circuit
^/v^D^puty Clerk

E IS NO ^EE FOR THIS REVIEW.
APPLICANTS FOUND NOT TO BE INDIGENT MAY SEEK REVIEW BY A JUDGE BY ASKING FOR A H

Sign here if you want the judge to review the clerk's decision

Filed,

_________________

2’0^2',°I8!:27, Ken Burke, Clerk of the Circuit Court and Comptroller, Pinellas County

